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research activities conducted by CeLRRd. As many are aware, CeLRRd has been deeply
andstrongly involv ed in prev ention of trafficking of women and gids for sexual explaitation.
The concept of “Community Surv eillance Sy stem Against Traf ficking” (CSSAT) has been
an innov ative and pragmatic model of prev ention dev eloped by CeLRRd. The contribution
of CeLRRd inthis sense is not simply limited to generating awareness of the community
against theincreasing phenomenon of trafficking in Nepaland the whole region of SAARC,
but it has largely helped to understand the complexities of the problem and thereby
designing a pragmatic intervention. Over the last 6 years, CeLRRd has developed a
network of lawy ers against trafficking nationwide. With the help of lawy ers’ network-
Community Legal Research Centers- the paralegal women'’s network has been expanded
to 239 Village Development Committees. Thousands of women and men have been
organized under the concept of CSSAT.

-“ﬂ nalysisofLaw and Policyon Labor Migration and Trafficking” is one of sev eralimportant

The law enf orcement situation to curb the problem of traffickingis stil not ef f ective, although itis signif icantly
improv ed than in the past. CeLRRd is conscious of this problem. No prevention program would be
successfully implemented without cooperation of effective and efficient law enf orcement situation. To
address this problem effectively, CeLRRd has recently dev eloped “Manuals for Effective Inv estigation,
Prosecution and Adjudication” in two v olumes. Orientation workshops hav e been conducted for over one
hundred police officers, prosecutors, judges anddefense lawy ers. These manuals hav e been dev eloped
considering the special characteristics the crime of trafficking involves. Crime of trafficking is a ty pe of
organized crimes, which involves number of people and tactics in series of stages. Itis an “intention”
intensified cime. It means thatthe actof crimeof trafficking does not arise without fully worked plan and
efficiently implemented preparation. Trafficking takes place in multiple forms. Many forms of trafficking
may occur in the form of “migration” for work. The study of incidents of trafficking from Thailand, Burma,
East Europe and sev eral other countries suggest that migration has been utilized by traffickers as one of
the several modes of trafficking of women and girls for sexual exploitation. Even in Nepal there are
number of incidentsthat establish the nexus between migration and trafficking.

This present study is therefore important to show the linkage between the process of migration and the
trafficking. Although there is long ongoing debate on distinction of between “migrants” and “trafficked
persons” and about “trafficked persons” and “smuggled persons”. A rigid distinction is definitely not
necessary, but the misconception of any of them will hav e adv erse situation created on freedoms and
liberty of women. Migration is a fundamental right under the Constitution of the Kingdom of Nepal as well
as international human rights instruments. The wrong notion towards the migration will often encourage
the governments to adopt hard protectionist attitude towards women that will, in turn, deprive women of
their rights to free mov ement and work of choice. Todev elop atheory of separation between migrationand
trafficking, the “compulsion” f or mobility had beenonce used as an important element. It, howev er, has
become of f-track at present; all migrants are compelled for mobility in various degrees and by v arious
reasons. Objective behind the migration may help to some extent to draw distinction between two acts.
Howev er, the change in the objectiv e in the middle of migration process or during or after the migration
process is ended is not impossible. Thus the objective theory is also not adequately helpful to this
purpose. Conceptually, the process of migration is directly linked up with rights of persons whereas the
trafficking a vidation of therights of persons. Thus there is a possibility of traf ficking putting the migration
ina climecontrol or cime prev ention context. But if the“clime element” associated orlikely to beassociated
in the migration is ignored, the lif e of migrant person may be subjected to acondition of slavery. Migration
generally involves anelement of voluntary human activity. Person is, by her/his own consciousness, takes
decision to mov e from one place to other. There may be compelling reasons for that decision; howev er,
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the movement is taken for the purpose or interest of wellbeing of the person. The condition of trafficking
lacks voluntary ness on the part of the person taking movement to migrate. Inthe act of trafficking the
presenceof middle agert is essential. It is the agent who works outthe plan for mobhility of the trafficked
persons. The persuasion, or deception, or use of force (actual or threat) or abduction are general forms
used to mov e persons from one place to other. The earning of benefits from such act for the agents or
somebody else is also an important element to render the migration an act of trafficking.

This discussion is made to draw the attention of people tothe complexities associated in the crime of
trafficking, andits nexuswith migration process. Nepalov er the years has been facinga sev ere problem
of trafficking of womenand girls for sexual exploitation in number of Indian brothels. The v ulnerability of
the problem both in the sense of catchment areas as well as the expansion of themarket bey ond India is
big. Therise of practice for migration of people towork in foreign countries also possesses v ulnerability
of nexus between the migration andtrafficking. In this context, the preparation of government in tems of
law and policy for encouraging migration for work and alertness for prev enting migration to be exploited
for trafficking of women and gils for sexual explottation is an important aspect of the good gov ernance.
This study has been carried out to look into the current situation of the laws and policy in these regards.

The study has looked into number of issues within the scope. It is found that the policy of government
concerning migrant workers is neitheradequate not effective. In fact, there is hardly any policy which can
be analy zed as the “policy on migrant workers”. The issue of protecting of rights of Nepalese migrant
workers inthe international labor market is completely overshadowed. The protectionist attitude of the
gov ernment towards women is evident as the current “Foreign Employ ment Regulations and Orders” put
number of obstacles or barriers for mobility of women abroad. The Foreign Employ ment Act 2042 is the
basic law gov erning the participation of Nepalese inlabor in the international market. Unfortunately, this
Actnotintended topratectthebest interest of migrant workers, but itisa employmentregulatory instruments
and as such mainly deals with the prevention of crime and irregularities in the course of employ ment.
Thus the Act has very less significance in terms of protection of women and girls from being trafficked
through disguised migration, or from being exploited sexually once arrived in the destination.

The study has elaborately studied the existing “antitrafficking legal regime” of Nepal. The study covers
the proposed bill too. The study has been carried out by a team of lawy ers with adequate exposure to
dev elopment affairs and socia issues. The attentionis therefore given adequately tov arious aspects of
the problem of trafficking in connection with its nexus with migration process.

Thestudy isbased onov erview of laws and policy, sothatitdoes not include the qualitative and quantitative
analy sisof primary data. The objective of the study was limited. Howev er, the findings and suggestions
hav e shared with experts and people involvedin field of study and action concerning migrant labor and
trafficking. The sharingof ideasincludes both the gov ernmental and non-gov ernmental sectors. It isthus
hoped that the study wil provide help to understand the problem moredeeply and accurately.

The study being a part of the regularactivity of CeLRRd in relation tothe prevention of trafficking is not a
sporadic and isolated act. So that we commit ourselves towards continuous study inthis field in day s to
come. Therefore, we would appreciate suggestions or comments in this study, so that the quality of
research would be strengthened.

Atthis juncture, Iwouldliketo thank my colleaguesfor theirsincere efforts to completethe study. | haveto
appreciate the cooperation of Kathmandu School of Law for giving us unrestricted access to its rich
documentation of information. | should also thank thestaff of CeLRRd for their cooperation. Last, but not
least, | would like thank The Asia Foundation for providing the financial support to conduct this study.

Yubaraj Sangroula
(Coordinator)
CelLRRd.
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[l §otroduction:

A) Migration'and Factors:

Literally,l phenomenaDlikel crossinglin tral or
internationallnationall geographicallboundaries,
peoplelwomen,imen,Kchildrenlbeinglinftransithnd
people’slzeographicallimobilitylreferidimigration.
Thelsearchforlbetterlllifelislanlunderlyinghimiof
thelmigration.TIEconomidladvancementlhasibeen
thelldrivingfforcelbehindkhelmigrationpeoplelall
overthelworld.

Migrationth aslhel pedipus hingB odallformationslinto
theifladvancedbktate.0Itthasl promotedithel cultural
exchangesbmonglpeoplelfromMifferentpartslofthe
world mn dhasivirwallybrough tthelon cepiofigl obal
villagelintolbeing .0 Thdimigrat onlofpeopldlishlsola
vehidelforldevelopingldivergentcul turalltolerance
inkhellworld.

Yet,0thell lastlfourl decadeslofl 20 centur yl have
demonstratedbkcontrary.lTheloverwhelmingfirend
offtransnationallmobilityloflpeoplethasigivenlrise
oflnumberl off problems, 0 thellaborl andll sexual
exploitaionofichildrenhn diwomentbeinglthelmost
worstl on e.l Thel massivelindustrializationl and
accessibilityloflan yln ookln dlcornerlofith elworld
dueltokransportationlinkagesthavelinfluencedithe
currentphenomenonbofitheltransnationalimobility
offithelpeople.Statisticsishowlth atll 300millionlof
thelworlds’D populationlonelinleveryl500human
beingsll livel outsidell theirlcountryl ofl originl as
refugees,imigrantslorllpermanentimmigrants.

Motiveforimigrationfincludespolitical feconomic,
sociallndlenvironmentallauses,iwhichlarelbased
onll numberllofl reasons.1Bothl thelpositi vel and
negativel factorslcompellmigration.0 These
compulsionslmaylbelinterpretedlasivoluntaryland
involuntary[ reason sltol mi grate.l Manyl people
choosinglrolmigratelfrombnelplacetolotherlorone
countr yltoll otherll dol sollinll responseltoll factors
compellingthemflinorderiforkurvival Osafetyland
dignity,Mandforfwelllbeinglofithemsel veshinditheir
families.

Definition of Migrants:

Almigrantisialpersonlw holmoveslacrossipolitical
border,lwithlthell intentionl off settlingfora

temporaryl periodlofl time,0forl workDorl other
reasons.[Thidlsimplelefinitionlisthoweverlfarlless
adequatell toll givel fulll comprehensionloflthe
phenomenonl oflmigration .l T herelarel many
differentcategorieslofimigrants.[Theselcategories
dependloniw hethermigrationthasbeeniwithinlor
outsidel thellcountryll off origin,l orlithel reasons
compdlingfpeopleltomigratelbndiheirflegallstatus,
andih eimodelofimigration.IT helissuelofiimigration
shouldl notlbel solsimplifiedd asOtol blurlitsl true
characterlorllshape.

Reasonsof Migration:

Peoplel migratelforl variouslreasons.l However,
voluntarilylallargelnumberll offpeoplelmigratelfor
works.0Theleconomiderisisthasibeenlonelofiithe
mostlappealinglfactorsiforlmigration.l Thel poor
growthloflecon omyllan diperlcapitalincomeloffithe
peoplelinlthelthirdlworldlresultin glinl vast
unemploymentlandihardshiplofipeoplellistlimajor
reasonforlmigrationolwork.

Thelpresentltrendishowslthatlthel migrationlis
intensivelphenomenonlofimobilitylofipeoplelfirom
poorltalrichOcountry,l rurallandd agricul tural
economyloindustrialleconomy,konservativeland
despotidinationsltoldemocratidlcountrieslandlso
on.[TheltrendislobviouslintikcountryllikelNepal,
wherelalverylhugellyouthlpopulationlhasimigrated
tollcountriesliniGulf,JJapan,IKorea,MMalaysia,letc.
Thékrisislofinsurgencylengulfingitheltoun rylover
thellas 1l decadell hasl aggravatedith el migration
implausibly.

Thelreasonshforimigrationlforiw orksllareltherefore
coveted.0Thelflightbetw eenlthelstatelandIMaoists
rebelsthaslcreatediextremeldifficultylinflifelinthill
villages.0Thelpossibilitylofiyouthslbeinglengaged
inkraditionallagriculturdislargelyldiminishedidue
tolinsurgencylresultedirisis,khelth reatlofficoming
intolcrossifire,Isuspicionlofifightinglgroupsiand
resultingflactionslandll compulsionftolinformithe
governmentbfirebelslinithelonethandhnditofoin
thelrebellionlarmediforcelonlthelotherlbeinglthe
majorlreasons.

Thelyouthl populationlinlmanylhilld districtsDif
thereloreldeprivedbfitraditionallemploymentxhus
leadingoimigratelfforiw otk shsiwellhskolavoidthe
risklofflife.! ISimilarfsimationwasifoundinimany
countriedinfAsialinthelpastdvhichidrovebnumber

1. YubarajiSangroula,11AB ack groundOPaperfforlFacilitatin githelProcessbflPoliticalDialoguelB etweenStateland@Rebels.2003.0Unpublished.

(KathmandulSchoolb flLawlLibray YI36.
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ofi peoplell tolleavell thei rlcountryl forlwork0 and
safety.?

B)Legal 'Status/of Migrants:

Fromlthelpointlofiviewloflgovernmentlorllegal
authorities,Othel migran tsarel entitl edl tol the

followinglprivileges:

a. Regularl(legal)lMigrants:IRegularimigrants
possesslravelldocumentsthndivalidivisa.lThe
receivinglcountrylhuthorizesltheirlentrylnd
stay.l Theylarel entitledlunderll thellawl of
receivingltountryltolIith oselfaalities, lubject
tolexceptions;Qthelkitizenslofthatlcountryfre
entitlediro.0T helentrylandistaylbotharellegal
andihusttheydoln ot ivellriseltolircumstance
oftarrestlorlprosecutioniw hilelarrivinglatthe
entrylpointhndiwhilelbeinglinithelcountry.
UnlessOthel employmen tloffl suchlpeoplel is
specificallyllprohibited,’ thelmigrantskntering
thelcountrylwithlvalidlpassportlandivisalare
allowediolwork.

b. Irregulari(illegal)lMigrants:0 Irregular
migrantsidoinothavellegalkravelldocuments
andlvalidivisas.0Theselincludelpeoplelwho
usedlfake/forgedtravdldocuments,lndihose
wholworklunderlifake,lillegal lyllsubstituted,
orthonlexistentkontracts [Receivingltountries
alsollreferlitoltheselpeoplelasi“illegallaliens/
foreigners.lUnderllawsloflmanylcountries,
suchlpeoplel maylbelprosecutedlandicharged
withcriminalloffen ce.[Forfinstance,lunderthe
Immigrationl A ctlofiNepal,lillegallentrylor
overstaylislakrimelpunishablelwithitermslof
imprisonment.] Thelcrimellislprosecutedlby
thelstatellitself.

Modeof Migration:

Migrationl takesl placelinl numerousl ways.
Documentedl orlcon tractl migrantl workersl go
abroadithroughl thelauthorizedl channels.
Undocumentedimigrantincludelithosdpeoplelwho:

a. migratelwithoutl passinglDthroughlhe
authorzedhannels;lor

b.  “jumptheirlvisal(foriginallylauthorizedito

stayll bullsubsequentl yll choseltoll stay/ work
illegally),lor

c. originallylhadilegallstatuslinOthellreceiving
country,butldueltochan geslinkhelpolicy/law
theylendluplbecominglunauthorized;

d.  overstayeditheirlvisa/limitdofistaylan dlopted
tolremainl withoutlgettinglthel properlvisa
extension;

e. children/familylmembersloflundocumented
migrants

Traffickinghndlsmugglingbfipecplelrdlalsolaken
astnoddloffmigration. * IBroad ylpeak inglitraffidked
andl smuggledlpeoplel arelals ol un documented
migrants.l However,ltheyl havelbeenl especially
treatedlduelltolvulnerabilitylofflexploitation.0 The
“ignorance”loffitraffickedIpersonlofilarrivallinithe
countrylandithellawshndiregulationsitoncerning
migrationfislalgoodexcuselforIn onlprosecutionlbof
suchlpersons.IThelmentallelementlofithellcrimefis
anotherl maj orlldi ffer encel betweenl thell illegal
migrantsbndithdkraffickedipersons.0Thefirafficked
personthasIndintention,planlorlimplementation
ofplanitobverriddoriviolatelth edawlofithelreceiving
country,iwhereaslthelillegalimigrants,iwithlsome
exceptions,lmaylhaveldesignltoloverridelorviolate
thellawloffarrivinglcountry,lorimaythavelknown
thelronsequencelthereupon.IThelraffickedlperson
isithereforelnotlinvolvedlind“crime”,linOfactdthe
personlhimself/ herselfislalvictimloffcrime.0This
circumstancelentitlesthim/herftolobtainlals pecial
treatmen tlfroml thelcountryl he/shel hasl been
takenln.

Migration or Trafficking:

Therelisllonglongoingldebatelaboutldistinction
betweenl“migrants”landkraffickedlpersons”,land
aboud “traffickedlandl smuggledl persons”.0 Of

course, alrigidl distinctionlisl notlnecessary.l] A
framew orkMevelopedibylA MCllistsifollows:

a.  Thell uselofll “compulsion "Nasl determinant
factorlitoistinguishObetweenlmigrationfand
traffickinglisO offitrack;0 alllmigrantsl are
compelledlinlvariousldegreeslandibylivarious
reasons,ltolgol abroad.0Thel defining

2. SrilLankalishnlexamplelin@S AAR Clregion .[ManyDAfricanltountrieslalsoltlemonstratelitheBamelreality .

3. Thellegallsystembficountriesinaythavelpohibitedlemploy men tbflthosenigrantsiwhothaveenteredithelboundarylofithatlparticulaftountry0with
atouristlvisa.lGenerally Othellegallsy stemb flalltountriesirequiresthelmig rantstolobtainfesidentiallvisahn dIworkpermitiforemploy ment.0The
knowledgellbasednlgeneralbbservationlofilegallsy stemsb flmanyountrieslshowithatholpersonlenteringltheltountrylintouristlvisatanlibe
entitleditobbtainlwork(permitluntilhndiunlessthelvisaisiconvertedlintolresidentiallvisalobbtainedithefrefu geelstatus.

4. SeelPremierbnIMigrantiW orkers IRights.IAMlandMFA.0200 1 .Hongl0Kong.

CelLRRd
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characteristicsl arellthell presencelofl middle
agentsl whol movell thell personllacrossl the
borders,landl theluselofideceptionl orlforce
(actuallorlthreat)koleffectithelmovement.

b. Imustlbelemphasizedithatlmigrationlisithe
generallphenomenon,landkraffickingfisithe
onlylmodeloflmigration.lOverlemphasizing
traffickinglandd takingllitl oullofl context
(interrelationOtol migration)Dis0 strategically
counterlproductivelinithelfightlforlThuman
rightslbecause:’

0 “Traffickingfputsimigrationlinfalcrime
control,Irimelpreventionicontext,krather
thanl talkingll aboutlmi grants’l human
rightsifirstlandl thenDtalkingl about
traffickinglinithdrontextloflhumanfrighs;
and

0 Tradfikingisbeinglusedbykovernments
aslallvehicleltoldevelopl morelrestrictive
approachestolmigrationlinfgeneral.

C)(MigrantWorkers’(Rights:

Migrandiworkerslhavelsamelrightsiaslalllother
personslunderthelgenerallyllacceptedprinciplesiof
humanfrightsirecognizedbylithelUnitedINations
andithellinternationallktommunity. IHumanRights
arelthellbasic,luniversal,linalienable,lindivisible
rightslinherentdltoleverylpersonltolensurethis/her
dignitylslhumanbeing.

BadcRights:

Therell arel man yllwaysl tolcateg orizel migrant
workers’Inghts.dnborderltdprovidelanfoverlarching
generalthematidlorganizationlofftheselrights,IAMC
and0 MFADdevelopedl thed“200 Basicl Rightsl of
MigrantRights”.0BasedlonXthehpproachloflAMC
andl MFA I migrants’Dspecifid rightsOcouldD be
categorizedinfalnumberlofiways:

a.  inlermsoflwhereltheykhouldbelrecognized;

b.  infermsiofliwhenhheykhouldibellrecognized;
or

c.  Alongl functionalilines,l forllexample:0 (1)
economic,kociallandicd turallrigh ts0(2)kivil,
politicalhndilegaltigh s, lndl or)(3)Iparticular
rights.

ThéfollowingP0basidrightsliwerelfirstlintroduced

byl AMCIMFADin01999.0 Theselarel universal,

applicableltoimigrantiw orkerslregardlessofitheir
VIS Allorlemploymen tstatus.fTheselrightsdoln ot
relyllonOpoliticallorfstatelboundaries.ITheyllarelas
follows:

1. Rightrolleavelnybtate,Ancludingfaimigrant
worker’sIStatelofloriginlbn dlemployment.

2. Righditollivelihoodlandlaccessltoleconomic
resourceslandlopportunitieslinStatelofforigin
andlemployment.

3. Righftdiwork.

4. Righdltol fair,ljustl andlhumanel working
conditions.

5. Rightltolfairl andlequalltreatmentlin0the
workplace.

6. Righthtolreslandlleisure,l tolengagel in
recreationalhctivitieslanditolparticipatelfreely
inlkulturalllife.

7. Rightltol mobilityl within0thelStatel of
employment.

8. Righttdbelprotectedfromlkruel,linhumanlor
degradingireatmentlorpunishment.

9. Righttolbelprotectedfromidiscriminationfind
exploitation.

10. Righdtol life,0 includingll accessl toll urgent
medicallcarellandiprotectiondfromlphysicalor
otherflabuse.

11. Righttofreedomloflassociationfandlpeaceful
assembly,lincludinglithel rightltol form
associationslan dl unionslinl thel Statel of
empl oymentltol protectlmigrantl work er’s
economic,kocial,tulturallandlotherlinterests.

12.  Rightitolparticipatelinfpublidlaffairslofitheir
Statdbffbrigin,lincludingvating.

13. Righdtolbelconsultedlonlpoliciesiaffecting
migrantiworkerslinltheirStaeslofloriginfand
employment.

14. Rightl tol personall andl professional
development,lincludingfthelrigh offhccessko
educationaltandisociallserviceslinlth elStatelof
originandlemployment

15. Righttdlrecognitionlverywherehslalperson
beforelthellaw.

16. Righttolprotect,Opreservelandimaintainithe
unitylofithelfamily.

5. PatrcilTaan, MigrantsIRightsOnternational,htthel6thRMC,IMarch@000,0Thailand.
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17. Rightltolsexuall reproductionlincluding
matemitylprotectionlndireproductivelchoice,
andltokexuallpreference.

18. Rightolfreedombfithought,Iconscienceland
religion.

19. Rightltolpreservdkulturalidentitieslandlroots.
20. Rightkdllibertylandsecurityloffperson.

Thelviolationloffimigrants Trightslifinfringement
onltheirthumanlrights.[DependinglonltheirlVisa
status ,imodel ofl migrati onl andl jobll category,
migran tsOsufferlvaryingldegreesl off abuses,
exploitationlandl humanlrights0 violations.
Violationslrangel fromlideception,lextortion/
excessivelfees,lpoorlworking/livingficonditions,
contractlviolations,Dphysical,0sexual,0 and
physiologicalhbuse,Iviolence,lupkovariouslforms
offl racism,ldiscriminationll andlexclusion[ from
social,leconomidlandiculturallandipoliticaldlife.

Violationloffthuman0rightslistypicallylworselfor
irregularlimigrants,iwomen,lorlthoselindowlpaid,
lowllendjoblcategories.lAlthough,fthelsitationlis
oftheselmigrantiworkerstlifferlsubstantially,kthey
arell alllentitledd tol havell theirlhumanl protected.
Migrants’Thumanlrigh tsiviolationloccursleachiime
thelmigrants’Ibasidlrightslarellviolatediregardless
oftwhetherbrinothnylhationallawlcoverslt.

InternationallEffortskolProtectimigrants lHuman
Rights:0T hel{iftyDfifthOsessionD oflthelUN
CommissionbnHumanlRightshdoptediresoluion
(1999/44)bydw hichlitdecidediohppoint,iforthree
yearslperiod,lalspeciallRapporteurllonfthelhuman
rightslofimigrantskolexaminelwayshndlmeansio
overcomellthel obstacleslexistingltolithel fullland
effectivelprotectionlofithelhumanirightsloflthis
vulnerablelgroup.iThelcommissionlrequestedithe
Rapproteurltoltakelintolaccountlal gender
perspectivelw henllrequestingllandlanalyzing
information,lalperspectivelthatiwilllalsobeltaken
intolaccountiw hilehnalyzinglexistingllegislation
andimakinglirecommendations.

Ms.0GabriellRodrigueziPizarrolfromICostalRica

waslhppointedlasBSpeciallRapporteurllonb ™A ugust
1999.

ThdGenerallA ssembly,byfitslres olution®5/ 15 8of
180Decemberl 1990,0ad optedl andlopenedifor
signature,l ratificationlan dl accessionl tol the
InternationallConven tionlonkheprotectionlofithe
rightslofiAllIMigrantlWorkerslandiMemberslof
Theirlfamilieslan dicalledluponiMemberlStatesito
considerlsigninglhndiratifyingloraccedingfitothe

conven tionfhslalmatterlofipriority.

Infitsresolutiond54/ 15 8ofll 7IDecemberd 999, kthe
generallA ssemblylrequestedithelSecretarylGeneral
toprovidellallith elfacilitieslan dlassistancelnecessary
forthelpromotionbfithelconventionlthroughthe
publidinformatonlcampaignforthumanirightstind
thelprogramlofiadvisorylserviceslinfthelfieldlof
humanfrights;iwelcomedthelloballcampaignlfor
thelentrylintolforcelbfithelconventionlandinvited
thellorganizationsl andl agenciesD ofithel United
Nationshkystemhndlinterigovernmentalindiond
govern mentallorganizationsl tollintensifyl their
effortsiwithOthdviewloldisseminatinglinformation
onhndlpromatinglunderstandingofithelonvention;
andlrequestedithelsecretaryligeneralltolsubmitlto
thelGenerallA ssemblylatitsififtyffifthlsessionlan
updaedireporonlthebtatusbithdlconvention IThe
CommissionlonlHuman(Rightshdoptedlakimilar
resolution{resolution12000/49)0of2 50 April2000.

Promotionl offithel internationallhumanD rights
treaties,lincludinglithelConvention,listanlongoing
priontylofithdlSecretaryll Generallandithel United
Nation’siHighlCommissionerforlHuman[Rights.
In0 alfollowl upltoll thei 1199 7°s0 appealltal the
Governmentsl urginglratificationl ofithell treaties,
secretarylGenerallandiheHighlCommissionerlkent
ajointletterlitolthelHeadslofl Governmentslond19
January 1999, koBv hichBomelpositivelresponsesthad
alreadytbeerlreceived [Inkdditon fonl50may,2000,
thellSecretaryllGenerallsentlalletterltol alllheadsOof
stateslorlgovernmen invitingltheml toltakell the
opportunitylpresentedibylthelmillen iumlsummit,
tdbelheldlinin ewllY orkIfrondbolISeptember 2000,
tolsignediratifylorfaccedefolthelmulilateralfreaties
depositediwithlhim.0The50treatiesOrepresenting
thdlUn itedNation’slkeylobjectivesBverelistedlinfan
attachmen i tol thelletter.0 Thelinternational
ConventionlonihelProtectionbofitheRightsloflA1l
MigrandIWorkerslandIMembersbofitheirlFamilies
waslincludingfinkhattoregrouplofiireaties.

Undertheljontiprogramibetweenlthelbofficeslofithe
UnitedNation’siHigh0ICommissionerforfHuman
RightstindlUnitedINationsDevelopmentProgram
entitledHumanlRightsStrengthening Tlseriesiof
workshopshtithelsublregionallandInationallwere
organizedlin020000andi2001.0Theselworkshops
aimedhdraisinglunderstandingbfithelmainkreaty
provisions,lexaminingll thelimplicationslof
ratification,landlinforminglgovernmentslofithe
kindsOoffassistancelthatiwerelavailablelfromlthe
UniteddNation sl forll pursuingl ratification.l The
conventionfonkhelrightsbfimigrantsisionelbofithe
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sevenlkreatiesitoveredlbytheselworkshops.

Furthermore,l thel Internationall Steering
Committeelofithelgloballrampaigniforfratification
ofthellconventionlonlthelrightsimigrants,lwhich
waslformedlin0March01998,0forlthel purposel of
buildinglandlpopularizinglallgloballcampaignito
promotelthelratificationlandlentrylintolforcelof
convention,kontinuedlitslactivities,lincludingfits
nationallcounterpart.l T hellofficell ofithel United
NationsIHighlCommissionerfforfHumanlRights
participatedlinfandlsupporteditheselinitiatives.lIn
particular falrounddtabl diw asth eldlon0121A pril2000
duringlthdfiftylsixthkessionlofthelcommissionlon
Humanl Rights.0'Thel Highl Commissioner,l the
specialIRap porteurll onlthel Human0ORightsD of
MigrantslattendedithelRoundl table,0thelSpecial
Rapperteurd onlViolen cell agains 1 Womenl and
SpeciallRappertuerfonfthelSalelofiChildren,ichild
PornographylindiChildiprostitution.[TheSpecial
RapporteurlofithelHuman0RightsIMigrantslhas
recommendedihatlactionbeltak entolpromotelthe
ratificationloff thel Convention.l Shelhaslalso
participatedinimeetinglofith elSteerin glCommittee.

Righttolworkihasbeenlkloselylbssociatediwithithe
righttolmovementfiw hichdslonebfitheinalienable
fundamentallrightsloffpersons.IThelrighlisionl
derogablelright.0ThelInternationallCovenantlon
CivillandPoliticallRightsI(ICCPR)Iprovideslthat
eachlpersonlhaslrighdtolmovement,iwithinland
beyonditheliterritorylofthis/hefhation .0 ThelA rticle
1202)tofith elConstitutionlofth elKingdombfiNepal,,
1990, 0 hasOguaranteedl thelright tolfreed omll of
movement.0Byll naturelitself,0thelrightl tolwork
largelyldependslonlcircumstancelofiithelrightlto
movement;lhence,thelcurtailmentbfithelrightlito
movementnecessarilylaffectsIthelrightltolwork.
ThellnternationallCovenantlonlEconomic,Social
andiCulturallRightslirecognizesithelrigh ttolwork
aslinalienablelrightslofthumantbeing,lslaprelude
tolthel standardiliving.IMoreover,l thelproperty
marketlandd consumerlspendingl remained
depresseditoo.

D) Trendsof Migrationin/Asia:

Despiteltremendouslsuccesslofl SouthlEastlA sian
countieslinll economidlrecoveryl after11999,0 the
problemoffinassivelunemploymen tthn dleconomic
difficultieslremainediprimaryfforcesiw hichlpushed

morel peopleltol seekl employmentl abroad.
CountriesiwithklowlpaceloflowIGDProwthiand
lackinglemploymentl opportunitylinl theirflown
nationslwerelforcedl tolacceptllaborllexportl asla
pivotalforeignlcurrencyfarninglindustrylandkhort
termll solution0toll mass ivelunem ployment.0 For
example,EhelPhilippinesivasideadkelitodmplement
thelfullideregulationlofithellaborlexportlindustry
1n02000.¢0Thailand,0Indonesia,0SrilLanka,
Ban gladeshih avel s elth eitll exportDtar getsl and
aggressivelyltappedl thellinter nationall markets.
However,D countriesOlikel Nepal,0 despite
tremendouslgrow thlinlflowbflpeopldforliworklin
otherlcountries,lhavelseriouslylfailedltoltaplthe
richlandlsafelmarket.

Thelgrowthlofimigrantlworkerslhasiresultedlin
manyltypesDofiproblemsidespitelitslcontribution
topoorfhndiailinglecon omylbflountriesllik edNepal .
Tolobservelthelreportsofith elpasticouplelyears,khe
numberloffhumanfrightsiviolationsthaslseriously
increased.

Thegenerallmigrants’Thumanlrightskituationlin
Asiallin019990and120000remained) pepperediwith
serioushbuseslindiviolations.lrregulardmigration,
traffickinglindhumanlsmugglingremainedbmong
thel worstl forms0 ofl abuse.IMek on gl region
(Thailand,ICambodia M aos,Vietnam,lan dBurma)
continueditolbelhubloffitraffickinglandlirregular
migration.lChinall remainedlal majorIsourcel of
smuggledipeoplelgoingtoMNorthlA merica,[Europe,
AustrdiafandiSingapore’ .HonglKonglhasibecome
onel ofithell transit pointsl usedlbyll s muggling
syndicates.”®

ThelMiddlelEastlhasirecordedithel mostIserious
violationDofthumanfirightfbothlintermslofseverity
andl numberlofl incidentsl duell tollackl of
tran sparency,l restrictivellawsl andDexecutesl of
migrantflworkers.IMostloflithelcountrieslinlthe
MiddlelEaslhavelputlrestrictionslonfunionization
ofimigrantl workers,ladv ocacyll ofitheirO rights,
operationslofINGOs.0 Theselcircumstancesl have
furtherlworsenedithelconditionloflhumanirights
violation.MInhumaniworkinglconditions,Iforced
confinement,lnonlpaymentbofiwages,beating,land
violencelgainstivomen,tharassmenthndincidents
offrapefhavelbeenlwidelyireportediformsbfthuman
rightsividation.JA slreportedibylth elA sianMMigrant
Center,[b9Imigrantworkersthadibeenlexecutedlor

6. SeelPhilippinesReporflinfAsianIMigrants Y earbook,12000.P1208
7. IbidOP.5

8. Sediforitetail [HongKonglReport[P.0130.0AsianIMigrants Y earbo0k.012000.
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condemnedoldeathkentencelinSaudilA rabialnd
UAHIn01999&lone.® T hellviolen celagainstiwomen
remainedimajorlformbflhuman(rightsiviolationlin
restloflotherl Asianlcountriesireceivinglmigrant
workers.IHonglKong,MalaysiahndiSingapore,fas
statedIbyll AsianIMigrantslCenter,0hadlallegedly
beenlnthighlpositioninmattersloflphysicallbuses
(burninglwithbfladironforlimetallrod fbeating fetc)
andlsexuallabuseslofl womenImigrantlworkers.
Majoritylofivictimsloflsuchthumanlrighsiviolation
waslthellndonesianlmigrantiworkers.0Thai,0Sril
Lankan,0Bangladeshi,lIndian,INepaleselmigrant
workerstHsolhadlbeenbubjectediobuchlcrueltylin
considerablyflargelnumber.

Illegall recruitment,l un scrupulouslagen ciesl and
extortionatellagen cylfees,llongktandinglproblems
inkhelPhilippines iSrillanka Bangladesh /T hailand
andlotherlcountrieslincludingNepal,iwerelfurther
worsenedhfter11999.0Thellunscrupulouslpolicylof
receivingficountriesllikelapan,iKorea,IMalaysia,
SingaporelandlthelMiddlelEastlarellalsolnascent
sourcelofflexploitationfofimigraniworkers.IThese
countries,[Japan JKorealandSingaporellinpartcular,
usedImigrantiworkerslextensivel ylitolcomeloutllof
theirl economidlrecession.] However,loncell they
obtainedl thelpositi onl safer,Itheyll immediately
jumpedintolreinforcingldiscriminatorylrestrictive
policieslandlpracticesl likelforcedl medical/
pregnancy/ AlDskestloffmigran tworkers [T hdlwage
discriminationlwasOthellproblemllinDalllreceiving
countries.ITheylcontinuouslylreducedithelwages
ofimigrantiw orkers,landputtbanloniw orksiduring
pendinglofilaborldispute.0l CountiesilikelUAE,
Oman,BaudilA rabiaBingaporefandiMalaysia,lwho
exploitediservicedlofi migrantiworkerslforlllong
time,lhavel introducedlpolicyl offbanningll or
reducing,laindlgettinglridiofl owlskillediworkers.
Otherl countriesl havel launchedlintense
clampdow nsbnlundocumentediw orkers(Thailand,
Singapore,Malaysia,[Korea,letc)lw hilelemployers
continuedthiringimanylbfithem.

E)Scenariolof[Women/Migrant Workers:

Theltraffickinglofiw omenlforkexuallexploitation
andlthelviolencelarelseriousl problemslassociated
withlwomenimigraniworkers.IAlthough,Ithdkey
issuesandlrendslondmigrationllargeylremainithe
sameloverlthellyears,lsomelconcernsthavelbecome
morel pronouncedlinl thellast] couplelofil years.

Traffickinglandlsmugglinglofi women ,labusellor
violencelagain stl womenlandl discrimin atory
paymentl forllsamell wor klofl womenDhasl been
recognizedhighonhhebgenddofimigrantiworkers.
Tolobserveithelincidentslofthumanlrightsviolaion
intheflastcouplelbofiyears,lw omenlhavelbeenlmost
terriblyl s ubjectedltoll ex ploitation,ltorturel and
inhuman(l treatment. 0 Thel receivinglstatesl and
employers,inlsteadloffprotectinglrightslofimigrant
workers,l havell launchedd di rectll attackl agai nst
migrantiworkerslandktheirthumanlrights,lattimes
becomingfloutrightlylracist/xenophobic.lEvenQin
thisOsituation,lthelproblemsloflwomenlmigrant
workershrelseenImultifold. Inlmanylinstancesthey
arelrapedl becauselofll theirlrace.l IDespitelall
hardshiphndiweakness thelmigrationlofiw omen
hasltremendouslyllincreased,lthelPhilippines,lin
particular,Osettin giith ell exemplaryltrend.0 The
followingfindicatorslshowlincreasingfinternational
participationl ofithelPhilippinelw omenlin
migration:©

1. InM975,0womenlmigrantsiconstituted]l 2 %Mof
Philippinelboverseasiworkers

2. In01987,0theylconstitutedd 47%0ofl theltotal
overseasiworkers

3. Inl995,0theylcomprisedb2%(721,2000ofkhe
deployedloverseaskontractliworkers.

ThelpositionloflSrilLankanlwomenltoolisIvery
encouragingll inlthell overseaslemployment.l The

Year Male Female
1993 17,199 24,240
1994 16,555 36,104
1995 47,171 113,861
199 43,122 110,480
1997 38,295 99,429
1998 54,167 85,349
1999 54,108 75,220

followingktatistics!! lprovesOthelstatement:

Thesebtatisticsklearlylshowskheloverwhelmingly
highlproportionlofilwomenlparticipationlinlthe
overseaslemploymentHowever,Isituationloffinany
coun trieslli kell Nepallisl ex tremelyll negativell in

9.  SeelbriHetail,IMid dkeEastiReport,[P.01 80.MsianIMigrants lYearbook 12000
10. Illo MeanneFances:0“WomenlnlthelPhilippines, IManila.lAsianlDevelopnentBank,11997.

11. AsianIMigrantlY earbook.02000.P.0239.
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privilegelofl women’slparticipationlinlmigration
orloverseaslemployment.l helmainfteasonlforthis
isithelstate’slprojectionistlroleltowardsiwomen.

However,l womenlworkerslhavelbeenl often
subjectedltoliviolencelandlexploitation.MBasedlon
theldocumentationloflanINGO, therelhadlbeen®6
repartedicasesloffPhilippindimigranflw orkersiwho
dieddwhilelworkinghbroad [T heselarelthelextreme
cases,lincludinglthelcaselofiFlorlContemplacion
wholwasthangedlin@Singaporelinil 9950forhlleged
killingloflanotherlmigrantiworker 0T hislsituation
mirrorsklerlindicationlofith elabsenceloffres pect
ofthuman(Orightsofimigran tiworkers.IThelproblems
likeOphysicall abuse,lsexuall violen cellandl poor
workinglcon ditionsl andlviolationll ofItermsl of
conditionslbficontracthrelphenomenal .MA 1lkhese
amidstlwomen’slpersonalltransitionslofiloneliness,
alienationindlhomesidkness Mifiskaidkthatiwomen
sacrificelallithesel solthatlothersimayllive,
particularlylthelfamiliesitheyflefilbehind.

Thelparticipationloflwomenlinloverseasiw orkUlis
similarlyllencouragedl inlmanyl countries.
Although,l thel migrantl womenlw orkerslare
severdybubjecedltoviolenceindlexploitation,ithe
opportunitylforimigrationkolw orkibringsinumber
ofibenefitskolwomenhndkheirlamilieslatlarge.dn
general,Imigrationlbenefitsithelbl readyldeveloped
countrieslbylusingiwomenlmigrantiworkersifrom
poorlandiunderdevelopedicountriesi(thirdworld
humanl resource)ltol mak elldevelopedd countries’
householdlsurvive,landiallowltheirleconomyllto
function .0In0thel productivel s phere,] women
nationalslofidevelopedicountriescontributeltolthe
economylbylrelegainglforeigniwork ingflwomenfto
domesticiworks.

F) Scenario/of(Migrant/W orkers
and Traffickingin/Nepal:

Current Situation of Nepalese Migrant
Workersand Government’s Policy:

AlmosB80%[ofithelv orkforceloflNepallisikngaged
infagriculturelandlagriculturelrelatedloccupation.
OnlyR6%[ofiw ork forcellislwagelearners;Tthelvast
majoritylofl74%larelkel flemployed.0Oflabout]2.99
millionlwagellearnersPimillionhrelinbgricultural
sector.IWithOanln nuallpopulationlofigrowthlrate

of2.36%0andhnlestimatedB,00,0000newlentrants
joinlthellaborlimarketleachlyear,Ibutlfewljobslare
available.0Thelmanufacturelsector,iw hichhardly
growslemployeesllessithan3%ofllaborlforce.lThe
servicelectorflislflourishingbutlobservesessithan
17%0ofw orkers.0'T hereforeimorelthan180%Mofthese
newlentrantsl ultimatelyllendl uplin0 agriculture.
Unemploymendlislseverelandlestimatedlasi47 %.
Unemploymentiskharplylincreasinghccordingfto
Nationallivinglsurvey(1996) ICurrendy,litsbtand
atflaround®.9%.0Privatelestimatelputlitlasthighllas
14%.MHowever,th ellaborforcelburveylini1999,0with
itslverylbroadtefinitionbflemployment,indicates
thatl thelratel oflunemployment islonlyl 8.89%
workingronditionlrelgenerallylpoor. 8

MigrationthasibeenlbphenomenonliniNepallover
thellyears.dn0thelremotelpast,Ithelmigrationfrom
hillslofiNepaloealproductionmhreasiofilndialwas
phenomenon.lInlalcruellcircumstancelofifamily
oligarchyllofi Ran as,lan dl incidentsl off famine,
resulingfronflowlprodudivitylofth ellan ddlinthills,
hundredsiofithousan dbfipeoplelmigrateditollndia
asltealplantationBvorkers.[Thelprocesslofimigraton
continuediforllongltime.0Followingl1950s,0the
internallmigrationlfromiruralkolurbanlareasland
hillsO tolplainl (Teria)lbecamel predominant
phenomenon.

Undoubtedly,ImigrationforIworksbothlin ternally
andlabroad,lisThasObeen( prevalentlinINepalDasla
establishedltradition.0 Recruitmentl ofl Nepalese
inlth eBritsh0A rmy,lduringlcoloniallregi mellin
Indialandlsubse quently,lisibeinglpracticedIsince
1816,0 andlsolfarloverlalmill ion0Nepales elhave
participatedlin Imigratio nlforImil itaryljoblunder
thell Britishl Government.0 Thelpracticelstill
contin uesl withlUnitedl Kingdomlandl India.
Similarly,lNepaleselhavell opportunityltolwork
under0 Singaporelandl BruneillGovernmentsl as
policel andisecurityll guardsl respectively.
Moreover,hlllargelumberbfipeoplelmigratelevery
yeartollndialiolw orklinlthelgovernmenthsiw el lls
privatels ectors.[Inkhely overnmentkector Jalarge
numberl offl Nepal esell arell cons umedDasl border
securitylforce,Ocentrallr eservelpolicelforce,land
securityl guardsD inl variousl government
undertakings Mnlthelprivatelector,Hlargelnumber
offl peoplell ar ellen gagedl inll thell fieldlofll private
security, lconstructionliworks,ltealplantation,Etc.
EstimateslofitotallnumberlofiNepaleselmigrant

12.  AsianIMigrantYearbook,01999.

13. InformaionhrelbasedbnlNepal:lpdateontibutedlbylGEFONT.IWithkhdditionallin formaionfromiFafEasternlEconomicReview,lYearbook
Asia,2000.00HCHR,05 5 thisessionhgendalitenil 4,0S pecificleroupslandindividuals, IMigran sSIW orkers  I(E/CN.4/L/L.7 3).
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workerslin0Indial varylfroml 20tol 3,50million.
Becauseloflithelopenl borderlbetweenl two
countries 01t w oul dibell al mos tli mpossiblel to
determin el thel exactlfigurel ofl th el Nepalese
migrantivorkerslinlindiahsholdocumentationls
availablelorlpossibleltolhave.lMoreover,0a
significantinumberlofiNepaleselinig rantiworkers
in(n dialarels elflempl oyed.

ThelNepaleselmigrantiw orkersfinfindiallikdother
countriesfacesIrangesiofliproblems.IMostoflthe
jobsl offeredlt ol Nepales ellinlIndi al arellow 0 paid
jobs.[Frequently,Oworkershreldrivenlawaylfrom
worksBvithoutlpaymen forlunderlpaymentlThere
hasibeenl discrimin ationlinl paymentltolthe
Nepal eseflinlth elsamelwork.MMostlinterestingly,
thellNepaleselmigraniworkershrelexcludedfrom
benefitsIsuchl aslinsurance,Iseverancelpay ment,
andl longl servicel paymend andl injury
compensation. Physicallandl sexuallabusesl are
rampant.

Nepalesedmigransslabroadfexcludingthcsellindindia,
arell estimated] tol numberl 350000.0 Migration
destinationlisIGulf,iEurope,INorthlA mericaland
SouthlEastll Asia.0 Thel followingfitablell (tablel 1)

Table 1

providestlrecentbituationlofithelmigrants: *

Level of Nepalese Migrant Workers:

OverwhelminglyllargelnumberslofithelNepalese
overseaslworkersl arelunskilledilaborers.
Obviowsly,theyhrelhiredindowlpaidimanualfobs
with0littlel protection.ll However,ltheyl bringlla
substan tialkmoun doffremittan celtothelcountry.

G) TheNepalese/Women’s
Participationin Migrationis
Almost/None.

Althoughlthel Constitutionl oflithel Kingdomlof
Nepal,01990,0recognizesllabsolutelequalitylofilsex.
ThelGoverningllawlonDforeignlemploymentlis
“ForeignlEmploymentlAct,2042”.0T hdA ctthasthot
putlbanlonwomen’slparticipationfinlimigrationto
workloverseaslicountries.lHowever,Ibyldecisions
ofiGovernmentlinMifferentatesthaslrestrictedihe
employmentloflwomenlinlforeignlicountriesllike
SaudilA rabia,1Qatar,lUA EletdS. C.0Decision.lThe
differentlprocedurall requirementsl tol manl and
womanlunderl sectionl 120 ofithel Laborll A ctl (as

Country Till050/51 051/52 | 052/53 | 053/54 055/56 | 056/57 | 057/58 | 058/59  Total
Saudi Arabia 2290 1041 1469 1959 4825 14948 17867 | 17966| 21094 83,459
Kuwait 361 13 18 107 137 609 465 885 378 2,973
Oman 43 7 90 32 68 96 336
Qatar 391 245 505 477 1802 9030 8791 | 14086 19895 55,222
UAE 132 23 95 284 1417 6360 8950 8411 25,672
Bharain 91 111 787 583 904 695 3,171
Hong Kong 63 86 59 67 155 301 209 331 482 1,753
Singapore 1 16 17
S. Korea 234 774 55 455 192 267 766 245 131 3,119
Brunei 51 132 183
Malaysia 89 151 171 11306 | 52926 64,643
Saipan 5 48 143 1 11 38 246
Macao 102 119 82 50 353
Maldives 46 71 35 39 191
Kosovo 27 21 34 82
Israel & others 47 81 135 322 585

Total=> 3605 2159 2134 3259 7745| 27796| 35543| 55025 104739 242,005

Source: Tradeand EmploymentPromotion Depar trrent

14. SourceMinistrylofllLabour.

15. Theltemittancelbroughtlindl 9990wasRs.B SBillion.ISeeAsianIMigrantlY earbook,12000.P.202.
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amen dedd byl thel secondlamended] Act)0 was
challengedlasldis criminatoryl tolwomenl and
con traryltol rightl toll equali ty,0profes sionl and
property.0 Thel courtIruled] th atlregulati onl and
restrictionfreldifferen thn diherelwasinolintention
ofthellegislationolprohibitiwomenlifromforeign
employment[Thelconstitutonlitselfauthorizeskhe
stateltolenactllaw,Oprovidinglconditionslforlany
profession.IThelprescribediprocedureslapplicable
tolthellicenselholderldon’limposelunreasonable
restrictiontollw oman’stightitolacquire,lconsume
andldisposinglofi property.0Thelcourtifoundithe
provisionlisimadelforlprotectionfanddevel opment
ofl women .l Hencell itDwasOn otlunequalland
discriminatorylltolwoman. ¢ I Thelrestrictionlon
regularimig rationloflw omenforliw ork dlinloverseas
countriesthasupposedlylintensifiedthelraffidking
andirregularimigrationlofivomen.IHuman(Rights
Organizationslandlvariousl nonligovernmental
organizationslinvolvedlinpreventionltrafficking
havefreportediextensivelyionkhelforcedirafficking
offithelNepaleselgirlsitollndia.lln0Indialpoliceland
locall officialsOpatronizel broth elsl andl protect
brothellownerslanditraffickers.mnOreturn,brothel
ownersbaybribesltolthepoliceln dlotherfconcemed
officersltahvoidiraids.!” INeitherlIndialn orlNepal
hasltaken0seriouslstepsitolpreventltraffickinglof
womenlhndigirls.

Migrationkoliworklinforeignlcountriesigenerally
takesplacelthroughtompanies.[Theylchargelhigh
fees,Dandd often,Nind unholylnexusl withOforeign

employers,Icheatthelignorandpeople.0Although,
thelgovernmentMiscouragesiwomen,employment
companieshrdlallegedlylinvolvedlinftraffickingfor
smugglingbofiwomen.

Therdhreleverallinadents,lwhichpointoutlolthe
establishedlnexuslofltraffickingiwithOmigration.
Hundredbfgirlsthavelbeenteceptivel yimovedtoln dia
withlfalselhssuranceloffemployment,ibuteventually
theyl endl upll inl brothels.

ThelNepaleselgovern ment’skesponseidithelproblems
andissuesbfithefmig rantiw ork erdinlindiakndbverseas
ishotlpromising.0Governmenthureaucracylisloften
slowltolact,landlcorruptlinImanylspheres.IMost
importandyftlsilargel yinsensibldtdthdlproblemsbf
migrantlworkers;lasthImatterlofifactlitsOprotective
measureslrdllimitedhndlinsignifican tIA dpointediout
bytheA MCllandIMFA ,th elmostlibasidproblemithat
facesimigrantiNepaleselw otk ersiisthellacklofhbsence
ofpratectionlifromlembassiestandldiplomatidimission
ofINepallabroad.  Inlthelrecendyears,thowever,kthe
continuouskffortsiforlsensitizingthefovernment
concemningfthelpligh standimanyorrowBtorieslofthe
migrantflworkersl havelhelpeditol highlighdlthe
interventonsbfithegovernment.lT helpressurdhas
resuledinbhelfollowinglevd opments:

a  Establishmentbfith el abofDesklatT ribhuvan
InternationallA irport.

b Appantmentbfilaboritachesinlsomdlreceiving
countriesllikelSaudilArabia.

¢ OpeninglloffIEmbassyllin

(Twogirlsfrom Panchathar distrid had bean taken by Sun Manpower
Company to Bangladesh on theway to Gulf. They were keptin a
house Theyeventually revealed that their destination had cometo
an end. Whilein Bangladesh, afev days after arrival, they had to
encounter a sexual violence, andat that point theyknew that they
had been held in Bangladesh to be used in sex market. Thesegirls
somehow escaped. They stopped a three whed er (tempo), and
requested to hep them. They said they were Nepalese. Thethree
wheder driver who had chance to commutesome Nepalesein the
past to the Nepal ese Embassy at Dhaka, took them to the Embassy.
These girls had been brought to Nepal. The manager of the Sun
Manpower could not bearrested. There wasapressureto hidethe
case. TheWomen Foundation, a Kathmandu Based NGO, made
attempt to prosecute theculprit in vain. There had allegedly been
involvement of the AssistanceHomeM inister).®

19.

Suprall 5,0P1204.

Qatar.

Legallactionslagainst
somel Manpower
Agencies,lresultinglin
cancellationl of
registrationl ofl4 70 such
companies.

Governmentltlainsibans
onl employmentl of
womenll inl some
countriesOlikel Saudi
A rabialslpositvelresponse
tothelproblem.MHowever,
thisl policyl mirrorsl the
projectionistiroleloffstate

. Sabin Shresthalv. Minigryof Law Justice and Parliamentary Affair s,iSupremeCourtlBulletin,[Y earfll 0,dssuelNoll9,1VolR229,PH.
17.
18.

Detaillinformationfistv ailab lelfromIW o menOCell,DistrictiPolicelffice,lHan umanDh ok a.0Theh amelo fiGirlslisieliberatelylavoided.
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overlfemmales,landinlconsequencelitlresultslin
violationbfthelArtclell 11 )oflthelConsttution
ofthdKingdombfNepal T hislpdicyitherefore
shouldInotbeltakenlintolconsiderationlasla
positivddevelopment.

ThdmostlimporantB etbadkinthel overnmen t spolicy
ifisailurdtdraifyith eln tern ationallCon ventionbn
theProtectonbithdRigh siofMigran W ork erslnd
Memberlbfithei riFamilies [Thelteas onloflsmyin gback
fromftatifyinglith diconventionfisin afkn own, il betit
helpsithelGovern mentidlprotectitdcitizenshbroad.
Moreover thedlGovemment’slconcemedhgen cieslbre
notin aw arelofthetonvention [ThelNationaHuman
Rightskoothadlbeenllinactivell nthislregard lthoughlt
partidpatedinithel NICommissionfonfHumanR ights
meeting.0Importantly,lad thel 56™=ssofofl the
Commission,INepallwaslonellofIthell 60countries
involvedinldraftinghiresolutonl“encouragingBtates
tolonsiderkigninglandiatifyinglofhccedingltdihe
Migran@Con ventionJasiw dlkdthdSlaveryfonventon
of1923.0A tithelUNExperts ImeetingflinSeptember
2000t a0 Thailand,INepaltlsofttendedn diendorsed
thddrafirecommendationfallinglonhllicountriesto
ratifyllconventions.MGivenlthelfactsithatiNepal’s
migrantsthbroadbufferltypicallylw orselthanlother
nationalitieslfroml poorlworkingl conditions,
discrimination,labuselandimaltreatmentithereflis
nolexcuselwhylGovernmentkontinuestolpulllits
feetlfromratifyinglthelMigrationiConvention.

Thellacklofisystematidiregulationfiwithladequate
measuresl forl protectionl oflworkersl again st
manpowerllcompanies,lemployershndlofficialsiof
thelreceivinglcountrieslimainminfhelkonnectionlof
traffickingll ofiwomenl girlsIwithl migration.
Although,ithefitraffick inglofithelNepaleselwomen
andlgirlsfabroadihasinotlbeenlk nownlaslserious
problem,ttherellarelsporadidlincidentsireportediby
thelmedia.0T helmediathowever,Iregularlylexposes
thellincidentsloflsexuallexploitationlofi Nepalese
womenlworkerslinMMalaysia,BaudilA rabia,Qatar,
andlsolon.0 Thelldeceptionlandlcheatingll bylthe
man powerll companieslarel foundl main [ causes
behindkuchlexploitation.

Thelproblembfikraffickingflisllarge yllproblemilof
assodatedlwithlIndia,landlth elmainicauselforditlis
thellopenlborderlibetweenltwdlcountries I Women
arelpeneral lylen ticedlorfhbductedforliraffick ing Dnlth e
past,ivomenbndirlsth adbeenraffickedlstraightfrom
villages fhowever,ith dltren dhasbeenllargel yich an gedin
thellastcouplelofiyears.0A tipresentfithelcitiesllike

Kath mandulconstituelransitipoinsforkrafficking.
Obviously, th dlproblenofiraffick inglimain tinslin visible
butdirecthexuslwithimigrationlofiw omenfandlgirls
fromfrurafrillagesdicities. ®

H) Freedom/of(Movement,
Migrationand Trafficking:

Fundamentall freedom0ofl movementl has
significantlylton tributedolinlcountrylandiT ransl
countrylmobilityloffindividuals.0iThesdmovements
takellplacell in0different forms,landl forldifferent
purposes.IMigrationfislunderstoodlasimovingflof
individualtfromithelplacelofbirthlorliresiden celfor
relativelylpermanentperiod.0Fundamentallrights
inImostlofiithelcountrieslensurelthisimovement
withoufreservations [Buflitdoeslh ofineanthatthere
wouldlbeln olmigrationiwith outlguaran teelofithis
right.0TherelwasImigrationlinleverylpartlofithe
worldlbeforel thellawl recognizedith esell rights.
Migrationltakeslplacelevenlinlakondition,Iwhen
lawlputsl banl onl it.00 Freedomlofl movement
facilitatesimigrationlbutlrestrictedimigrationslare
alsolveryllcommon.

Traffickinglofl human,itoo,l beingll involvesl an
elemen foffimovemen tthatiskssen tialiforimigration.
However,lthelmigrationlessentiallylinvolveslan
elementlofil voluntarylh umanl acti vity.0Budl the
conditionl ofitraffickingll isldifferent aslitd lacks
voluntarynesslofithelmovement.0Theltrafficking
therelorelrendersthelmigrationlvulnerable.People
intendingltol migrate,l womenl andichildrenlin
particular,lare,ltherefore,lalwayslatlriskloflbeing
traffickedndlexploited,lprovidedthelmigrationls
irregularforlundocumented.

ThelConstitutionlofIthdiKingdomlofiNepal 11990
guarantees,linterl alia,l thell basidlhuman0 rights,
includingfifreedombandhun restrictedlmovement,ito
everyl citizenslofl Nepallregardlessi off theirl sex,
religion, Easte,letc.0Underthelguidingliprin ciplesiof
thelStte,lth elStatellislobligeditolpursuelalpolicyllof
makinglthell femalell populationl parti cipate,ltoll a
greaterlextent,linth eltaskibfln ation aldevel opment.
Andiforlthislpurposelthdl Statellislobligeditdimake
speciallprovisionslforltheirleducaton,lhealthland
employment,landitolmakdinecessarylarrangements
forBafeguardiofirigh tdhndlinteres slofichildrenfand
womenkdthafitheyfrdhn abubjecteddexploitaion.

Artidell 10ofth éCon stitutionprovidestforim conditional

20. See,Bangroul,lYubanj.0*CondemnedtolEx ploitaion:Miaffickinglo fW o menlandGirlslinMNep al”.02000 .0Kah mandulSchoolblLaw.
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equal itylofimenlandiw omenli nfnattersibflapplication
ofbenerallaws.0Thel peaadProvis dofthelArud i1 (3)
empowersth el tareltolen actl aw sforlls pecialprotection
oftw omenfbn dichlldren. Bimilary,]A rud dl12uaran tees
freedombfiimovemen tthndiresidencelithroughoutithe
KingdomlbfNepal. Neverth dess,bvomenhndthildren
ardinotlabldkolteali zelth dfrui tofth esdlprovision simain Iy
dudtolintensel ylenforcedidefectivelvaluelsystemthat
discardsEhelin dependen thociollegdipos it onloflwomen.
Discrimin ationfandviolen ceigains twomenlistherefore
dberiousiproblemfi nleveryl pherdiofith dNepales dsod etal
structure. [T hdsexuallexploitat onbfiv omerlistworse
resultbfthdldefectivelraluds ystemfadlifrecognizeshthe
conceptlofiw omen ’slbodytisith ékexuallcommodity.
Although,lthelArticlel 20(1)0 ofl thel Constitution
caegoricalyprohibisraffickinglinthumanilavery,
serfdomorlforcedilaborlintn yform, kth elproblendbof
traffickingflofiw omenlandigirlichildrenlforlsexual
exploiatonlistlimmense yieriousiproblemlth afreceives
ndhdequatelan dBensiblelin terventionlfromitheBtate.
Obviously,IthelA nultraffick ingllawslarelpieceslof
legislatonithathavelbeenflar gel yiai lin gl nirheifobjecuves.

[2.[Dverview[df

cGounter[Jrafficking
qd.aws

uluki Ain:

heNewMuluk 1Ainfistltompreh ensiveloddlrelatng
dkivil,leriminallsBvellsiprocedurallan db ubs tan tive
law soffith éKingdom.[Par0Chapter(l 1bflthdAin
deal sexclus ivelyliw ith thelr imeandlpunis hmenttdatng
tdiraffickinglbflhumanibeings.lnderthisichapter he
follow ingltypeslofilactarell prohibitedlasloffen celof
traffickin gloffth umanibein gs:

(1) TraffickingoflHumanBeings: Nobnekhall
takellanybodyll outl ofIKin gdoml ofl Nepallfor
thell purposellofl sale.0Unfortunately,l this
provisiondoesInafprohibitthekalelofhuman
beinglwithinthelterritorylofMNepal.

(2) Deprivationd fromlLegall Guardian:l To
separatelorlltolpersuadellsomeoneltoll separate
anlinsane,loflalmin orfiw hothash ottompleted
agelofkixteenlyears,frommhidlegaliguardian(is
prohibitedbsfanbffen ce.

(3) SlaveryandBondedLaborITokubjectbomeone
intolslavery tolmak elpersontbondedilabouris
restricted.

ThelChapterfofMulukiA inlonlT raffick in glofHuman
Beingshbuffersifrombeverallgapstindilacunas IMost
importantly,itfailskolprohibithraffick in glofth uman
beinghsbuchiwithinthdrerritorybflith eKingdombf
Nepal I0bviously Jthislawldefin eskraffidk inglinfterms
off “boundaries”Ibut] notlinl termslofl “criminal
intention”ss ociatediwith [T helrimebfitraffi k ingfof
human(beingbriginatestirsfinthefmindlofbffen ders,
andith enfisltranslatedlin tolaction.[However, Ith dhction
mighbelincompleteldueltolinterventionloflsome
factors.[Ifithelllawlbecomeslinapplicablelinfsuchla
condition 0 thel crimell ofltraffickin gl becomes
unaddressediever IForlins tan ce, Bl dlbein glmovediout
ofillageforfith dipurposelbfiiraffick in glmig htbeltaught
beforelsh ell stakenhcrossth dborderllbylsomeon e lnd
thuslisIprotectedironibeingkold I Thiskircumstance
avoidsl thellactionl beingldefinedd as0anl offence.
Nevertheless fth dimentalelementbfirimdis dhtrongly
establish edil on giw ithithelstaebfi slpartiakxecuton.
ThelChapterflonl TraffickingloflHuman0Beings,
therefore,lbsolutelyldeniesithelonceptlofiinternal
wafhicking,

Thddh apeeriprovidesforb trin gentfor mlofPunishment
forthdcrimelbftraffickingbflhumanbeings?! Budit
hasl n everllbeenll implementedlan di asOsuchl the
importan celthisllawth astbeenbubjectedito oodiforl
nothing.0IMoreover,linfithelperspectiveloflspecific
enactment[Il raffi ki nglinMHumanBein gsHCon wolAct,
2033, Enade,th elscopdbofen forcementbofithislawlhad
almostdiminished.

A) TraffickinglinHuman/Beings
(Control)iAct, 1986

ThdT raffickinglinHumanBeingsControl)1A cils
hardlyl differentDinOmatterslofl substantive
provisions,definitionloflcrimesbndipunishment,
fromthel Chapterlonl HumanlTraffickinglofithe
MulukilAin.Mnlproceduralimatters,thowever,ithe
changeslmadellareleasilyl noticeable.1Oneloflithe
mostlimportantlcharacteristicslofiithelA ct,0itlhas
extraterritoriallapplicationlinlscopelandlasIsuch
thelpossibilityloflA ct’senforcementlextendslfrom
traditionallboundarylofiriminaldaw .Section030of
thellA cdlprovidesthathnylpersonlresidinglbutside
ofNepaiw hollcommitshn ylctpunishablelunderithe
Actshouldbdbrough tinfctoninderfth €A ¢ Similardy,
thel Acdl hasOshifted th élburdenl oft pr oofll from
prosecutionlitolaccusedlifiitherelhasObeenlanDissue
provingthatithepersonliccompanyingBvadlanielaive
oftvictim.0ThisOprovisionldepartsIfromlexisting

universaltulelofitheburdenloffproof? .

21. Twentylyearsimprisonmentiforaelandienly earsimprisonmentlfortrossingltheboarderlforbalebutthelsalehasinotiakenlplace.

22. See,0Section(7.0o fthelTraffidkin glin0HumanBeingsi(ControlAct[2033.
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B)Definition of Trafficking

ThelActldefin edkraffick in gloflhumanibe ngsivagud y

inlbroaderfterms.lInsteadlofldefiningfinlalprecise

statement,theSectonl2MofthelActllincorporatesthe

foll ow in glctsBw ithinlth dscopdloftrafficki ngli nthuman

beings:

@ tdselllanfindividwalfortanyipurpose;

(i) tolakelnllindividuallbroadlorth elpurposelof
selling

(i) tothavelllwomanlengagedlinrostitution,Iby
wayl ofl persuasion,ilorlenticement,l or
deception,lorlifraudlorlunduelinfluence;land

(iv) toiakelbnlatemptiokommithnylofthehbove
mentionedhcts Jorlitolhbeffollcommittinghny
suchmctslorllassisttolcommitkuchlacts

Obviously,lthelA ctlfaildltolincorporatellelements
thatflrenderlth elgivenhcthlrimelofiirafficking.MMost
importan tly,lthel A ctlfailsfoltak elin tollaccoun tlthe
internationallstandardlofl th el definitionl of
trafficking.0Elementsllikelusel offforce,ldeception,
coercion,Ec.,Iwhichlareinvolvedinkhdprocessiof
traffick ing fardlign oredibylth elAct 0T dputfidinlother
terms,Ih elelemen tofvoluntarylodlin vd un taryls ate
ofivictimlisin ottak enlintoonsiderationbythe ct
w hilenakin ghtemptitddefin ethdactlofrrafficking.
Furthermore,l aslalreadyll mentionedithel “guilty
mindTofltheloffenderliplayslcruciallrolelinlorigin
andlompletionlofth dicn mebfkrafficking. However,
thellA afhaslobviouslylfaileditokak el n tolaccoun tof
thd*men@llconstituent lofthetrimelofitrafficking.
Thus fthescopdofitheleflectivelimplemen tationlof
thelActlisOlargelylrestricted.?’

AslhaslbeenImentionediarlier,theectionl7bfithe
Acdrestsbonlaccused,lexceptlhe/shelislalguardian
orlclosellrelative,ithelburdenloffproofthat,lifithere
haslbeenlalcomplaintlofitraffickinglforlsell,0the
womanlorgirlibeingiak enlbythim/herlitdilforeign
countrythadbeenltak entolforeignlcountrylforithe
purposel ofliselling,0 or0tol havelengagedlin
prostitution.IManifestly,lthel provisionlhaslbeen
insertedlinlorderltolprovidelsafeguarditolwomen
consideringfthelimationloffextremelvulnerability.
Moareover,thdlprovisionthasbeenlnsertedltdfrustrate
designbffirafficking MHow ever iwolhegativel mpacts
ardlikel ytolemergeloulofthelprovision.[Firsdy,the
provisionlispotentiallofirestrictingfthelrighdtolree
movemen toflwomen;hndSecondly,itimaylviolate
theltigh toffsuspectsiolfairllan di mpartalikriallasthe
provisionlobviouslyldepartsl fromltheluniversal

principleloffsuspectsI“presumedlinnocence”.0This
provisionlislthereforelvuln erabldbflin equal itylofhccess
tdjusticelandlagsuchih elprovisionlcontradicswith
thelbasictoncepilofhumanlnights.

Thédsectionl6l providesiforlalspeciall provisionlof
complaint.Iffiw omenkcomplaintskh alk hellwasiaken
forsalelorfprostitution, brhelwasBoldbutlortaused
tokngagelonprosttution,khelstatemen tith uslmade
shouldbelrecordedinfpresen celofpublidprasecutor,
ifimustibelauthen ticatedih dirialtourtljudgeltln earest
districticourtljudgelwithinkwentylfourllhours.0The
objectivelofith ellprovision(lst otklear. lfthelprovision
hastbeenenshrinedkolprotectihdin terestofth ehffect
party,t,inlfact/doesin ok ervelthebbjective. Firsdy,
thdprivacylofithdlaffectediw omaniliedlinOstake/Jas
therelarel hardlylanylw omenlpublidprosecutorslin
Nepal.0Secondly,Ithelprovisionlindirectlylrequires
compulsorylappearancell oflaffected] womanlatl the
pdicelofficefwhichlishothecessarylinlotherferiminal
cases.MInOtheligh@offth elsection]18oflithelEvidence
Aa,Iwhichobligesith dvicimstohppearlinkhelcourt
forltesimony,thdappearan cdofith elaffectedIperson
befordth diriallcourtjudgeturingBrerylprimarystage
ofithellinvestigationlseemsltdlbel meaninglessland
unnecessarylburdenlonlthellaffectedperson.

Thesdkindsloflprovisions,lalbeifitheyllookll prol
affeccedIpersonsliniface farelrenderingfithelsmooth
enforcementlofithel A cilvirtuallyldifficult.0These
provisionsl oftenlleadl thelinvestigationl prol
confessionbriented,thudlcausingthelinvestigaing
agencylignoringkhebbectivdevidenceltdlprovethe
chargeslgainstbuspects.[Dueltolvariousifactors,lsuch
aslthreattollife, laffectedd persontbecomellunablelito
appeatinlth elcourtiforltestimon ylleadinglolfailure
ofithellprosecution.Sollinlpracticethelenforcement
ofl thel A ctl haslvirtuallyll comelltoll allsituationl of
stagnation [T hisffacflislprovedbytth dldis mallsi tuation
ofithdlsustainahilityll off prosecutionlatItraillcourt.
Thelxistingkituat onlisthathth eftatelofs ustainability
ofthelchargellagainsikuspectshikrialicourtiskimply
38%,0olexcludelthelpartialonvictionltate.

C) ProposedTraffickinglin Human
Beings/(Control)Bill, 2002

Recentlylinfthelpresentbessionbiithelparliamenth
newlantiltraffickingIBilliT raffick inglonlHuman
Beings(A ct)120020hasibeenlintroduced.0ThelAct
intendskdkffectthangedinthelnlprevailinglounter
Otraffickingllaw.0ThelproposedBilDhasintroduced
thefollowinglichanges.

23. Seelforltletail,Sangroula.0“CondemnediolEx ploitationQLeg allFrameworkChapter)”.0(2001).
24. Seeloildetailfigures,ICeLRRd,MTrallCourtSy stemlinNepal 02002 .KatmandulNepal .[P.07 2.
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D)Criminalization of Prostitution

ThelBillthasOproposediforthelcriminalizationlof
prostitutionfasl such.I'T hell sectiond3(c)0 defines
prostitutionmbslanhctlofiselling,lbuyinglorthiring
thelbodyl offlanyon el forlithel purposelofl sexual
explaitationloricausingkexuallexploitationIwithlor
withoutbomethinglinlremrn”.IThdlproposedbill,
however,0failsl toldefinel theltermd“sexual
exploitation ”.0 Thell proposedlbilll h aslmadell the
voluntarilylengagement inlprostitutionOas
punishabldlbyll imprisonmentlofl onelmonthl in
minimumlandthreelmonthslindmaximum,lalong
withlfinduplwolfiftyith ousan dirupees.0Thdproposed
billl hasO obviouslylgon ell againstlthel emerging
principlelofl delcriminalizationlofl prostitution.
Consequently,litl islpotentiallofl beinglenforced
againstihelinterestloflwomen.

Prohibited Actg/Definition of Trafficking
of Human Beings

Thelsection04(1)0ofl thel proposedibilllprohibits
traffickingfinlhumantbeings,landithelsection(2)
stipulateslthellcommissionbfthellollowinglactslas
offenceloftrafficking:

e salelandlpurchaseloflhumanibeingsiiforlany
purpose,

o engagelsomeonelinlprostitutionforlcauselto
engagdinlprostitution

o sexuallabuselofiminors,llorlcauseltolsexual
abuselofiminors,

e takinghwaylbflminodorlinsanepersonlforthe
purposelofengagingflinlprostitution,hnd
e  havinghexullntercoursellwithirostitute.

Thelproposedibill,ltoo,lhasl takenOthelcrimellof
traffickingflinlconventionallparadigm.[ltimakesla
crimelltol havelsexuallintercourselwithlprostitute
withoutDhavingl preciselandl internationally
acceptedldefinitionDofl prostitute.l ThusOthe
provisionlopenslaiwidelroomforimisuselorlabuse
oftthellawiforlvestedlinterest.0Aslinlthelexisting
Aa,helproposedbillhadfailedtoladdressthelacuna
concernin ghth dimen alklemen thssociatediw ithlitheltrime
oftrafficking.

Prohibition on Operation of Brothel

Thelsectionblofth elproposedbilllh sl pecificall ylput
banlonltheloperationlofbrothdlwith infthelKingdom
ofNepal il ti pulatesi‘Ndon dsh a1l l owoluseth s /
herfbuilding filan d Jplacelorfiveh icl ditdbpersonIwh dls
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operatin gibroth diwithlorw ith outk nowledgdlthatthe
personlisloperatinglbrothel”.0Thelactlofloperating
brothd,biH low in glth lisebfpropertylforthelpurpose
offloperatingl brothellis0 punishablelbyll terms0of
minimumllimprisonmentlofithreelyears,lbutlnot
exceedinglfivelyears,landifinel oflminimumififty
thousandlrupees,Ibuth oflexceedinglonelhundred
thousands.

Presumptionagainst Innocence

Theékection(l 4Thasimadetiprovisionfforhpplicaton
ofithel principlel againstl thel presumptionl of
innocencelunderlcertainfonditions.IThelsection
statesOthatDiflunlessOprovedlcontrary,lthe
commissionfofifollowinglactsOshallibelpresumed
asltraffickingbnlhumanibeings.

(a) WherelidlisIfoundithatlsomebodylisikeptlin
brothellorllisimadelreadylforll prostitutionlby
force,Othreat,landImisrepresentationforlwith
orlwithoutleconomidlenticement.

(b) Wherelidislfoundkhalkomebodyfislbeingtaken
outsideltheKingdomlofiNepallbylpersuasion
orlenticementlordeceptionindifraudiorfforce
orlanytkindloffenticement.

(c) Wherelidlisifoundlalchildlislbeinglsexually
abused.

(d) Wherelitlisffoundihadsomelpublidiofficiallor
official bfINGO,brbfficialsbfllocallauthority
preparestfalseldocumen tlorsatementlhssisting
thelbffen ceslpunishablelunderlA ct.

InOsuchfacts,kthelaccusedisipresumediolbelguilty
unlessthe/ shellprovesontrary.Thislprovisionhot
onlyMdepartsifromlth el otionloffairlan di mpartial
trial,butllalsolchallengesithelestablishedlprinciples
offfairitriallunderlthel UniversallDeclarationlof
HumanRightshndInternationalCovenantloniCivil
andPoliticallRights.

Investigationand Trial

Generallprocedurel oflinvestigationll andltriall of
offencesIcommittedl underlithel proposedibilll are
similarftdthaflofthelexistingA ct However,Ehereth ave
beenbomelch an gedimade, B hichrelasifol lows:

ArrestandSear ch without Warrant:

ThefproposedbillInotw iths and ingflnyfprovisionlinfbth er
laws,Ithelpolicelofficerlinichargeloflinvestigationllis
empoweredidiakelbrrestbfthepersonlw ithoulwarrant,
orfton ductearchln d$ eizurdlinibuil din gsfllan dsindiplaces
wherefth erellsthnpprehensi onlofrommus st onlofloffences
describedd nithetbill.



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

Authenti cation of Statement of Victim
and Burden of Proof:

LikethelexistinglA ct,th eproposedbillihasimade
alprovisionlforlstateme ntloflvictimitolbelmade
beforel thel Governmentl Attorney,l and
authenticatedlb ytheljudg elofitheln earestldis trict
court.0 Thelpropos edibill,lThowever,lunli kellthe
existin gl Actlh asl madel th el statemen tlasl an
admis siblelproofllevennlthelcaselthatlthelvictim
haslnotbeenmhbl eltolppearllinkhelcourt.

Burden of Proof:

Thelburdenloffl prooflisi completelylshiftedlfrom
prosecutionfideltolth elefen dan thin derlithelproposed
bill iThdlsectionTlOB tates:I“Notwith standingfinything
inBnylotherllawlinforcliforth dti melbein gldperson
w holisheausedloftommitinghn ybifen celunderlthis
Actshaliprovdhisinnocence”.

Detentionfor Trial;

Forfitrialloflloffence punishablelunderithelA ct,the
sectionPbfthelproposedbillthasloverridingleffect
tolotherflaw shinfforce. Mk tates:0f Notwithsanding
anythinglinflawslinforce,lifthelcourtifindsithere
enoughlgroundsltoldetainlthelaccusediforltriallit
maylorderlforlso”.

Proceedingsin Camera:

UnderbeaionR6,Ithebilliprovidesfor,lonlrequest
off thell victim,0 proceedingsl of0th ell casell tol be
conductedlinlclosedlcameralcourt.0Similarly,Ithe
proposedl billl prohibitsOpublicationl and
transmissionbffinformationiwithoulconsendofithe
victim,l providedithatl suchOpublicationlor
transmis sionl is0 li kelyll tol ad verselylaffect the
characterbfiith elvictim.[Thisprovisionlisinnovatve
initiativeslinforderolprotecthffectedipersonslfrom
stigmalandkociallyldegradinglireatment.

Compensation:

Thelsectionl 160oflthel A cllincorporatesl a
provisionloficompensati onlf rom heloffenders.
Theékectonlprovidesifor50%bilthelfinelpaidibyithe
offendersgoesitolthelvictim.dnlkaselofideathlofthe
victimlbeforeltheltriallislcompleted,ithelminor
childrenbelowlhelagelofthelkrighteenlyearsiofithe
vicimbkhalllbentitledkolobtainlthelcompensaton.
Thislprovisionlishlsoblpositiveldevelopment.

Rehabilitation Center and
Rehabilitation Fund:

Thdproposedbilllpurposesiforllestablishingfillcenter

andfundforfithelrehabilimtion. M helbillkcontainsh
provisionlthaflthelHM GlimaylestablishInecessary
rehabilitationlcentersl forlthel purposelofi social
rehabilitationloflw omenftreturnedifromibrothellor
rescuedlfroml brothel.0Forl operationl and
managementlofithel center, IHMGI iflobligedl to
establishlalrehabilitationd fun d.0T hel amount
contributedbylHMG,Iontributedbylnational sind
nonMationalindividualsindlorganizationswould
beldepositedinlthdfund.Bimilarly,thelfinelpaidiby
thedkonvicts,50%bfth drotal,iw illllsolg ofith elfun d.

E) National Policy to[Combat
Trafficking and/Sexual Exploitation
of Women/and/ Children

Thenationallpolicythashcceptedithelseriousness

off thelprobleml off traffi ckingll ofl w omenl and

childrenlwithinl an dlouts idel theDKingdoml of

Nepal.D Thel Governmen tl haslrecognizedl the

intri caciesloffithelproble miofftrafficking,fan dlits

linksOwi thisocioleco nomidktatusiofithelwomen.

Toladd ressl thelproblem,l th elgovernmentl had

adoptedithel followinglfundamentallpolicy

guidelines:

0  combadlallldiscriminatorylandl exploitative
practicesldirectedlagainstlw omen

0  tolupliflsociolleconomidktatuslofiiwomen

0  toprevent,Iprotectbndirehabilitatelthelvicims
offsexuallexploitation

F) National Plan /of/ActionFor
CombatingTraffickinginWomen
Children forl Commercial [Sexual
Exploitation

HMGIMi nistryloflW omenIChil drenllandiS ocial
Welfarehaslfr amedialNational(PlanlofiA cti onlto
effectivelyll combatithel traffick ing,0whichl was
approv edibylthelCouncillofiM inisters’Imeeting
1n0Julyl 1999.0 Thell planloff action,lin terll al ia,
compriseslithel nationallstrategyl forlcombating
traffickinghndftsiroofause. Btrategically, thdlplanbf
actionthasladoptedsixtypeslofiinterventions:

1. PdicylResearchlndinstitutonalDevel opment

2. LegislatonndEnforcement

3. AwarenessiCreation,[A dvocacy;INetwork inghnd
SocialMobilization

4. HealthlandIEducation

5. IncomekndlEmploymentdGeneration

CelLRRd

14



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

6. ReadandRentegration

Institutional Mechanism to Implement
the Plan of Action

TheIMW CSWihaslbeenldesignatediasithelfocal
pointlorthelimplementationlofth elplanlofiction.
Alth élNationalllevellalcoordinationlcommittee
isconsttutediunderthdkchairmanshiplofMinister
ofl Women,IChildrenlandiSociallWelfare.0'The
committeellcomprisesl otherl sixteenl members
fromll inelministrieslandINGOs.0Similarl y,0the
planlofiactionsfincludeshnhgend alforfformation
tasklforcel atlnational,0districtlandl VDC/
Municipalityllevels.

G. LaborLaws(and/Migrant
Workers:

In0Nepal,itherelisInolseparatellawlapplicablelto
migrantlaborllaw 0T hdexistinglaborllawlontains
somdprovisionskoncerninglwomenbndkhildren.
ThelLaborlA ct,1199 10istlbasidllegislationfkoldeal
withlaborlmattersiniNepal

Definition of ChildandMinor:

ForthellpurposelofithelA ct,Ichildrentrellassified
intoltw olategories, childlandimin or.0A [personlwh o
hasOnod attain edIthel agell off eig hteenOyearsQ is
classifiedlaghimin ofan dblpersoniwh dhashtmined
thellagelofll fourteenl yearsd butl notl completed
eighteenllyearsisldmin or.dnlrelationfkolprohibiton
ofichildiabor,xhellLaborlA cthndithelChildrenA ct,
20480havelmadelsimilarliprovisions.lUnderlthese
laws,Inolchildibelowlthelagelofii 140yearsicanibe
engagedhslaiworkedlinbhnylenterprises.[However,
alminorllcanlbelemployediaslalw orkerflfroml6:00
a.m.0toll 6:000p.m.0only.0 Thelsection0 160 oflithe
ChildrenlA cflcontainshlprovision,iw hichlrestricts
employmentlofialchildl(nothttainedith elagelofil6
years)linflimmorallprofession.ButlthelA ctldoesh ot
spedfyprofessionstwhatbrel mmoral. ifithelin dication
ofthelActlistopom ographidimatters,ithislisIdmatter,
whichlish otlpermittedforhdul fkoo T heselimatters
areldealtiwithlun derPublidlOffencelA afil970.

LaborlA ciprescribeslthafiw omankhdlibelen gagedin
workln ormallylifro mlb:000amlxi1106:000pm .0This
restrictionlis,lh owever,Orel axedItolwomenlwho
arelworkinglinthotellandravellagen cytbusiness.
Hence,Iw omenltanbeldeployedhitiworkslan yltime
inklhotellorlitravellagen cy,Iprovidedkhatlspecial
arran gementlofisafetyllac cordingftolthelatu rellof
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workssimade [T hislprovisionlofth dlA afempowers
thelstaetolplay‘protectionistrolelinlrelationlko
women slemploymen tlinflindustrialbectors [T herells
nolreasonsfforlllowingiv omenkokngageliniworks
duringhightimellnlitouris m,lin din ol nloth erfkectors.
Thédstatdforfitskconveniencelannotsimplyldeprive
womenbftheirfrightskdimakelh oicelloffiw orks, s
thelprohibit onllonwomenoiw orkIduringhighttime
indirectlyldeprivesOwome nloftheirlrightltoimake
choicelloflworks.0 AsOsuchlthelLaborl Act’ sOsaid
provisionlobviouslylcontradictslwiththelArticle
11(1)landd(2 )lofthelConstitutionbofItheKingdom
ofiNepal.

ThelsectionM 10ofilLaborfA ctthasimadelilprovision
forlresidence,O0whichlislessen tiallfor0safetyland
welfarelofll mig rantOworker,0thelwomenland
minorslinlparticular.lHowever,th ellprovisi onlis
hardlyllenforced,lexceptlinife wlbiglenterprises.
Moreover,lthelsectionl alsolobligeslthe
proprietorsitolall ocatell eachliyearl notlll esslthan
fivel percentl of i thelgrossl profidl tol devel op
residencelforlworkerslandlemployees. Thel Act
stipulates fforllp rovisi onlofIseparatelfun diforlthis
pur pose. [Thelprovisionlis,Thowever,th ardlylin
practice,Imainlyl dueltollacklofl adequate
monitoringfsysterlofithelgovernment.0ThedlLabor
ActldoesInotlprovidelforllan ylsan ctionlagainst
establishmentorthavingin onlcomplianceloflsuch
obligation s.[Thelmigran tiwork ershrelkherefore

notlprivilegedl ofthavingl veryl basidl facilities
providedbylthelA ct.

National Labor Palicy:

HisMajes tylGovernmentthasliss uedlalNational
LaborlPolicy,011999 .0Th isld ocum ents Ipri mari ly
dealsOwithlg eneralllaborlpolicies,lan dlasOsuch
thel policyl guidelinesl adoptedl byl the
governmenthpplylforlw orkerslinlgeneral.0The
policyldocumentldcest ofireferolmigrantiworkers
infparticular.lObviously, IHMGrhasin olpdicyland
practicel of treatingl migrant
workersls pecifi call y.0How ever,khelfoll owing
provisionslarell indirectlyllconcernedl with
migrantwor kersfalso:

e Onedbfithelobjectiveshofithellaborlpolicylis
tolmakels peciallattemptsi forfinstitution al
developmentD offthel regimelofl foreign
empl oymen il of1Nepalese,landlsecurelits
continuity.0Since,0thelpolicyl document
refersitolinstitutionalldevelopmentlof
foreign lempl oy men flofiNepal es e,lit0canlbe
inferredith att helNepal eselmigrantliwork ers
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inlotherlcountriesthrenatterloficoncerniunder
it..However,lthislconnotationddoesIn otlinclude
internallmigrandworkers .dtlmeansOthatithe
Policyo cumen tlign oresOtheldi ffere ntlstatus
offinternallmigrandworkers.

o Thedlowinglpolicieskpeciallylrelateltdiw omen
andthildrenftoo.

0 Tolmakellaborladministrationimorelkeffective,
andltolcarryl onlthel amen dment off legal
provisionshshitohccommodatefindlenforcellabor
rights,Bs hallibels ecur edlinlaccordancelwith
standardsketbylaborltonventions.

0 Thekightshofllaborkhalbelecuredibyimaking
socialsecuritylsystemlmorellstrengthened.

0 Childl laborlleradicationl programishalld be
conductedlininationalllevellinfalplan nediway
bylmobilizinglthel helplofinationalland

intemnationalbrganizatons.

0 Tolncreaselforeignlemploymentlanditodmake
reliability0 onlit,0 appr opriatel chan gesll and
amendmentsl onl prevailingl foreign
employmentl A ctlan dl Policyll toll en cour age
foreignlemploymentlcompanylshalllbe
adopted.

Inkddition,ltheMNationallPolicyddocumentstates:

e “Forfithelex pan sionlofiforeignemployment
andlincremend oflthelreliabilityl off its
business,hbhighllevelladvis oryltommittee
shallibelcon stitutediw ithlthelparticipation
ofimin istryloffLabor,lHome,0Fin an celand
Nationall Planningl Commissionl and
foreignlemploymentlentrepreneurs
organizations.”

o “Forltheldevelopmentbfiforeignlemployment,
ifinecessarylforeignll employmentlinstitution
shalllbelestablishedlwithithelparticipationlof
thellprivatelsectorflalso.”

Tolimplementtheselpolices,kthelfollowingllplaniof
actionslneeditolbeldeveloped.

TrainingIEmploymenthndiSkilllDevelopment

® Programsl mus tlbel developedl tol eliminate
genderlliscriminationinlemploymenthndko
addressl theselprobleml] womenOmus be
providediwithlaccessltoltechnicallandlskill
programs.

RatificationloffinternationallConventions:

e Prioritylkhdlibelgivenkolratifylthelimportant
conventions,ILOkonventionslinfparticular.

SocialSecurity

e  Specidlprogramsishalbetonductediforecurity
ofmigranfiworkers.

H. EffectivenessofPolicylin
AddressingtheProblem of
MigrationandTrafficking:

Ashhasbeenbaidbefore,thelpolicyldocumentdoes
notls pecifical lylreferitol problemlandlissueslof
womenlmigrantl workers.0 Inlcontrary,l byl a
decision,lthelgovernmentl hasl putl albanl on
employmentb flwomenlinlertainlcountries.[The
policyldocumentlisithereforelnotlprollactive,lifln ot
antag onistic,Itolpromotellincreasedlparticipation
oflwomenl inImigrationlforll work0 inloverseas
countries.IThelsituationOnegatesOthelpossibility
ofthavinglproperldocumen tationloflmigration,ko
thatlithelmovementlbecomeslr egularfandisafer.

Since,tthelgovernment,forflitskconvenience,lhas
putlbanIwomenlmig rantflworkers,lthelsituation
haslf orceditol openwind owlforlac cess,land0this
situation0isOprimarilyl res ponsiblel toll foster
traffiking.Sinceflegallwayshrelclosedldown,the
manpowerllagenciesltakellillegallw aysiolpr oceed
forl migrationl ofl women.0In0thislpoint,0the
migrationl contain slhighl potentialitylofll being
endedluplinftrafficking.

ThelGovernment’sILaborPolicylisinottoncerned
withithislas pecthofproblem,lin dhskuchitldoesh ot
containlanylvisionl orllprogramsitol addressithe
problemDoffirafficking.

[3.[d.aws[Relating[to
Migration

A. Migration as a Human Right

InternationallFramework: Bothlinterstateland
intrastatel mig rationl hasObeenl recognizedlasl a

fundamentallrigh toffalllpeople.lHence,lalthough
thelprocessll oflmigrationl canlfacilitatel violence

againstiwomenlandlgirls,Atcannotlbelprevented.

InternationalllLegallFrameworklonIMigration:
Variouslinternationallhumanlrightslagreements
havelguaranteedicertainlrightskolmigration.

CelLRRd

16



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

wingprovisionslrelatddirecd yiind/lorlindirectly|
dkighﬂtdlnigration:

holbrohiitnlh-orgoy Q

oll d 4]
everywherelaslalpe rsonlbe forelth ellaw This
prousionlsBignificantlinprotectmglthdyightlof
personliwholmigrateskcrossulnationalborder.

Thisprovisionknsuresthailthebnigranilperson

willbelgivenlthelrecognitionlofiulperson.0They
arelthereforeprotectedfromidverselconditions
thatimayiolateltheirtivillandpoliticallrights,

astwelllasthelothertightsiguaranteedbylvarious
internationalloumantightsnstruments.

2. ArticleV1Allarelequallbeforelthelawlandiire
entitledtwithoutlanyliscriminationtolthelequal
protectionlofithelawlAllarelentitlediolequal
protectionlagainstunyformbfiscrimination
thafisiniolationlofthisdeclarationindlany
incitemen ¥ dduchdiscriminationllhidprovision
basicallyprotectshigainstidiscriminationinlthe
obserwationblthdyightguaranteedblUDHR.

3. Aricleli3q1feveryonebasthdrighiiofreedonibf
movementun diesiden cdreithinthelbordersbfleach
State](2iE veryonelbaslthelrightltolleavelany
countrylincludinglbhisiown Jandlreturnltolbis
countrylTheseprovisiondureBpecificallylrelated
tobnigration Ui3sklearestablishedihahelright
robnignationlover@hdyightdimigrardwithinlhe
countrilaswel [lasbeyondithelrdersib fihelcountry.

4. Articlell 441 everyonebasthelrightoBeekland
enjoyll inlotherlcountries) asyluml from
prosecution.hdprocessbfeckinghisylumilresults
inlmigration0Thusthetrightstobeeklindenjoy
asylumshouldbeltakenlnlrelationtdthelightlto
migration.lHoweverkhelrightolasylumlisinot
aw ilabldwherlperson Ja cinglip rosecuson rsingb ut
oftonlpolicalkrimest iuctston trandthdpurp oses
andprinciplesth fihdUn itedNationsedhrticldl4(2)

Alfewlmootliprovision SbflUDHRh alimayfbeli ndi rectly
rdateddthelrigh tbfinig rationhrelasifollows:

1 Articldie(1):

gy

Menlandlwomenlofifulllage,lwithoutlany
limitationWueltolraceInationalityorlreligion
havéthelrighttolmarrylindtobaveldfamilylThe
righttollmarriagelisinotlimiteditotwithinlone
nation borders.0Sincelmarriagelnecessarily
comprisesithelrightltolalfamilylthelmarrying
spousesEftheybelongioldifferenttountriesINo
statelcanlrefuselhistrightHenceimarriagelof
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rwolbeoplebfilifferenthationalityinayiesuliimder
nugration.
2. Article230:

0 (YEveryondbasthdrighlioBvorkdfredchoice
ofemploymentfoustindyavora bletonditiondof
wor K diolprotecioragain sty employment:

0 RJEveryonelwithoutlimliscriminationbasthe
righfolequalparifoqualtwork.

0 BEveryondiwholworkshasihelightiolustind
Javorablelrerumeration gn suringforbimselfand
hiffamibnlex stencdkorthyb fbumardign ity
andBupplementifthecessarybybthetineansbf
sociakprotection.

0 Ewnondbasthdrigholforntmdpinradelmions
Jfortheprotectionlofbilinterest.
Onédofthellwidel yfrecordedreasonslfofimigrationlis
theB earchlforfiw ork.[A rticleR IIUD HR A skoncerned
withfthelprotectionlofpersonslinobwin ingiworkbr

protectioniniduringiwork.

Fromithelprovisionsidiscussed,thelightsirelationfio
migrationfnayfbeld assifiedlin tdiw oltypes,lastfoll ows:

a  Righttolmigrate:IRightkdmigratelwithinthe
bordersDofflithdroun tryllstan dlunlimitediight.
However,Imigrationlacrosskhelborderlishn ot
anlunlimitediright,lasthelawlofithetountry,
ie.lThelimmigrationlregulations,proposethat
migrationfisialsolrelevant.fTheldomesticlaw
off th el countryll migratedlf ormll necess arily
regulatesimigrationlbeyon